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1) Background: General Overview of Criminal proceedings

This report will analyse the role played by the Media coverage in the judicial process of
criminal offenses. In Spain, the disclosure of information about suspects and those accused is
of paramount importance, especially in relation to the information published by the Media
which might influence public opinion. This report will examine the direct influence of the
Media within the criminal process and how it could affect the rights of both suspects and the
accused, and even have an effect on judicial impartiality.

In Spain, the publication of the criminal proceedings is considered a conquest of liberalism in
comparison with the previous inquisitorial system and is conceived as a way of guaranteeing
control on the functioning of the administration of criminal justice.® In this respect, the right
to be tried publicly by an impartial Court is one of the fundamental pillars of the Spanish
Constitution. The Media plays a fundamental role in the publication of criminal proceedings.
This report examines how the Supreme Court (Tribunal Supremo, hereinafter TS) and the
Constitutional Court (Tribunal Constitucional, hereinafter TC), both defend the right to cover
by journalists during criminal proceedings and indicated along with the General Council of the
Judicial Power (Consejo General del Poder Judicial, hereinafter CGPJ), that in certain cases,
the transparency of information is fundamental to dispensing genuine elements of justice.?

These judicial bodies consider that it is important to reconcile the interest which the
publication of judicial proceedings stirs up, and the right to freely communicate true
information. This way the procedure is carried out under normal circumstances and there is
no head-on collision with rights such as the presumption of innocence, the right to honour,
to personal and family privacy and to one’s own image, among others.

In Spain, the system of communication underwent a huge transformation during the second
decade of the Twentieth Century. This led to the appearance of modern means of
communication both popular and massively followed such as the press, radio networks,
modern publication systems and television, among others.®> Nowadays, the means of

1 Montalvo Abiol, Juan Carlos, ‘Parallel Trials in the Criminal Process: Democratic Anomaly or Necessary Evil?’
ISSN 1698-7950 Universitas. Journal of Philosophy, Law and Politics, number 16, 2012, 105 (Original title -
Montalvo Abiol, Juan Carlos, ‘Los Juicios Paralelos En El Proceso Penal: éAnomalia Democrédtica o Mal
Necesario?’ ISSN 1698-7950 Universitas. Revista de Filosofia, Derecho y Politica, nGmero 16, 2012, 105.)

2 Both the Constitutional Tribunal and the Supreme Court doctrine has indicated that the Spanish Constitution
provides a certain degree of protection against Spanish ‘parallel judgements’ as it interferes in the course of the
judicial process. TC STC 57/2004, 19 April, Legal Basis (hereinafter LB.) 4, TC STC 195/1991, 26 June, LB. 6.

3 Saperas, Enric, Media communication and society: manual of communication theories, Madrid, OMM, 2012, p.
17. (Original title - Saperas, Enric, Comunicaciéon medidtica y sociedad: manual de teorias de la comunicacion,
Madrid, OMM, 2012, p. 17.)
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communication that dominates the disclosure of information is via internet. This report will
also examine the tense relationship between mass communication Media and the Judiciary.
One of the main reasons for this tension is that many of the matters of public interest are
taken control of by the Media, or the so-called 'mass Media', which increasingly follow a
tendency to take control and at times make entertainment out of information which may be
considered to have an impact on society.

It is a fact that, in Spain, the Media assume tremendously important functions in the
development of society and public opinion. The Media are subject, not only to the recognition
of human rights, but also to the fulfilment of the duty of care. That is, rights such as freedom
of expression and information which cannot be exercised by the Media in any form and
without any limit whatsoever.

Article 20.1 and 4 of the Spanish Constitution (Constitucion Espafiola, hereinafter CE), makes
it clear that the law will guarantee the rights to freely express and reveal thoughts, ideas and
opinions while respecting at all times the rights to honour, to personal and family privacy, to
one’s own image and to the protection of youth and infancy. The exercise by journalists in
reporting criminal proceedings has been a right of the Media and is based on the rights to
freedom of expression and information enshrined in Article 20 of the CE. Under this article,
we also find the right of citizens to receive information under certain parameters that
guarantees the understanding of the Judiciary.

2) Confidentiality and publicity of criminal proceedings

a) Confidentiality. The right to honour, to personal and family privacy and
to one’s own image as fundamental rights

The Media and investigative journalism can also be considered as a means of controlling the
institutional activity of the Judiciary, helping to discover issues and illegal situations, which
subsequently end up in Court.* However, there are criticisms to the right to information,
apparently manipulated in favour of an informative procedure carried out by the Media when
dealing with matters of a judicial nature, especially in criminal matters. The veracity of the
information provided by the Media, on many occasions, gives rise to the dramatization and
the turning of the information, into something spectacular, which in turn, leads to the so-

4 "Legal proceedings and Media analysis" 02/25/2019 | by Cecubo,
https://www.cecubogroup.com/blog/procesos-judicial-y-analisis-Mediatico (Last retrieved on the 7th of
September 2020) (Original Title “Procesos judiciales y andlisis medidtico” 25/02/2019 | por Cecubo,
https://www.cecubogroup.com/blog/procesos-judiciales-y-analisis-Mediatico))
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called ‘parallel judgments’ which we will study in later sections. The limits to freedom of
expression and information are set out in the CE in its article 20.4. The Rights recognized in
Title I: “Of the fundamental rights and duties” and the rules of the Laws that develop them
and, especially, the right to honour, to personal and family privacy and to one’s own image
as fundamental rights (recognized in article 18.1 of the CE). These rights are framed within
what the doctrine refers to as “rights to personality”, whereby currents of opinion perceive
them as rights that "grant people power to protect the essence of their personality and their
most important qualities.">

i) The right to one’s honour

The TS considers that the definition of honour is based on the personal dignity reflected in
the consideration of others and one’s own personal feelings. The concept of honour is
summarised in the external account of one's social, subjective and individual dimension,
which is the consideration that one has of oneself.6 The TC considers, on the one hand, that
honour constitutes a legal norm whose precision depends on the rules, values and social ideas
that are in place at all times. The TC also affirms that the right to honour protects the good
reputation of an individual and it protects him/herself against expressions or messages that
detract attention from others opinions, or that they are held by the public opinion as
outrageous.’ The attack on one’s honour determines the civil liability of both the individual
person who defiles it or the means of communication through which it spreads (legal entity).2
To those individuals who should respond in such cases specifically refer to different rules.
Such as article 65 of the 1966 Press and Printing Law (Ley de Prensa e Imprenta de 1996)°
together with articles 120.2 and 212 of the Criminal Code (Cddigo Penal hereinafter CP),% in
relation to article 30 of the same legal text. To the latter is added article 9 of ‘Organic Law’
1/1982 on the Protection of the Rights to honour, personal and family privacy and one’s own
image (Ley Orgdnica 1/1982 de Proteccion de los Derechos al honour, intimidad personal y
familiar y propia imagen hereinafter LO 1/1982), which, although does not include those

5 De Castro, cited by Orenes Ruiz, Juan Carlos, Los Limites Freedom of information and criminal process. Navarra,
Thomson-Aranzadi, 2008. P.152. (Original title - De Castro, Cited By Orenes Ruiz, Juan Carlos, Los Limites Libertad
de informacion y proceso penal. Navarra, Thomson-Aranzadi, 2008. P.152)

6 Supreme Court SSTS 757/2008, 22 July LB. 2; 1165/2008, 26 November LB 2; and 727/2008, 16 October LB. 2.
7 Constitutional Tribunal STC 14/2003, 30 January LB. 12; SSTC 180/1999, 11 October LB. 4-5; 112/2000, 5 May
LB. 6; 49/2001, 26 February LB. 5; 99/2002, 6 May LB. 6; and 121/2002, 20 May LB 2.

8 Garcia Pérez, Carmen Leonor ‘The Civil Liability of the Media for Violation of the Right to Honor.” Professor
Doctrinal Magazine Aranzadi Civil-Mercantil Num. 1/2015 1. (Original Title - Garcia Pérez, Carmen Leonor ‘La
Responsabilidad Civil de Los Medios de Comunicacidn Por Vulneracidn Del Derecho Al Honor.” Profesora Revista
Doctrinal Aranzadi Civil-Mercantil Num. 1/2015 1.)

9RCL 1966, 519

10RCL 1995, 3170y RCL 1996, 777
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individuals or legal entities held responsible,!! is applicable as established in the Fourth Final
Provision of the CP that modifies the said law by providing that “the criminal nature of the
interference will not prevent recourse to the judicial protection procedures provided by
Article 9 of this code. In any case, the criteria of this law will be applicable in order to
determine the civil liability derived from such criminal offence”. The LO 1/1982 will be used
in order to determine, among other things, civil liability; civil actions for the protection of the
law; the applicable criteria in order to establish an amount for damages; as well as the
presumption of moral damage once proven the illegal interference or the crime against the
honour (articles 9.2 and 3).

Regardless of the criminal responsibility established in article 30 of the CP,*? article 120.2 of
the CP considers that 'the following subjects are also civilly liable, in the absence of those who
are criminally liable: individual persons or legal entities who own editorials, newspapers,
magazines, radio or television stations or any other means of written or spoken broadcasting,
for crimes or misdemeanours committed using the means communication which they own
or operate, leaving out the provisions of article 212 of this CP, given that for offences of libel
and slander made public!® the 1995 CP introduced special instructions on how to respond to
those individuals held responsible. Article 212 CP provides that “in the cases referred to in
the preceding article, the natural or legal person who owns the Media communication
platform through which the slander or injury has been spread, shall be jointly and severally
liable.”

ii) The right to one’s personal and family privacy

The right to one's personal and family privacy recognizes a personal space for thoughts,
feelings, sensations and emotions which can be excluded from all or from certain individuals,
because it is considered private or intimate. The TS provides several definitions of 'privacy’
under various concepts that coincide with the existence of a privacy sphere that must be
considered secret. The current CP, when it refers to offences against privacy and the right to

11 Article 9 Organic Law 1/1982 (RCL 1982, 1197), establishes as a parameter for determining the amount of
compensation, the medium used and the benefit that it has obtained.

12 “In crimes and misdemeanours that are committed using communication Media, accomplices or individuals
who have personally favoured them will not be criminally liable. The actors referred to in article 28 of the CP will
respond in a staggered, exclusive and subsidiary manner according to the following order: 12 Those who have
actually written the text or information in question, and whom have induced them to do so. 22 The directors of
the publication or program in which it is disseminated. 3rd The directors of the publishing, broadcasting or
broadcasting company. 4th The directors of the recording, reproducing or printing company. When for any
reason other than the extinction of criminal responsibility, including the declaration of defiance or residence
outside of Spain, none of the persons included in any of the numbers in the previous section can be prosecuted,
the criminal procedure will be directed against the aforementioned in the number imMediately after”

13 Art. 211 CP
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self-image (under its Title X of Book Il) punishes in its article 197, various behaviours against
the right to personal and family privacy. The jurisprudence of the TC values the concept of
privacy wheresoever established as the right of the holder to demand the non-interference
of third parties within their private sphere. Privacy is then conceived as a legal good that is
interlinked with the individual's freedom of action and with the positive power to act in order
to control the information related to one's personal and family privacy within the public
sphere.'*

iii) The right to one’s own image

This is another 'individual right' that belongs to the so-called rights of the personality. This
right protects the legal good of an individual or the individual's own surroundings, necessary
for the free development of their personality while avoiding the unconditional seizure,
reproduction or publication of the individual's image or reputation.

As stated by the TC, the right to one's own image seeks to safeguard one's own and reserved
image, but not necessarily intimate sphere, from the action or knowledge of others. This
consists of the necessary surroundings in order to determine the development of one's own
personality and is important in accordance with the guidelines of our culture, in order to
maintain a minimum quality of human life.>

This legal right is safeguarded by recognizing the power to avoid the unconditional diffusion
of the personal sphere of every individual. This legal right is considered as a basic tool for
identification, and external projection as well as essential factor for its own recognition as an
individual subject.

As such, the TC considers, to the extent that the freedom of the individual is manifested in
the physical world by means of the action of his body and its characteristics, that it is clear
that the constitutional right to protection of the image is preserved not only through his
image, 6 but also through a personal sphere, and the fundamental value of human dignity is
also preserved. Thus, with this right, and from a constitutional point of view, it is expected
that private individuals may decide which aspects of their person they wish to preserve, in
order to guarantee a private environment for the development of their own personality, free
from external interference.!” In the same way, the TC also specifies: “What is intended with
this right, in its constitutional dimension, is that individuals can decide which aspects of their

14 Constitutional Tribunal STC 134/1999, 15 July 1999.

15 Constitutional Tribunal STC 231/1988, 2 December LB. 13

16 Constitutional Tribunal STC 117/ 1994, 25 April, LB. 3

17 Constitutional Tribunal STC 81/2001, LB 2, 24 April 2000. TC STC 81/2001, 26 March, LB.2
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own person they wish to preserve from public excrutiny, in order to guarantee a private
sphere for the development of one's own personality, oblivious to external interference”.!8

b) Presumption of innocence

The presumption of innocence is regulated in article 24.2 of the CE which guarantees, within
the context of judicial protection of rights, to all investigated individuals, the recognition of
the presumption of innocence. The presumption of innocence may be understood as a
principle, right or guarantee which forbids the treatment or presentation of the accused as
guilty until proven otherwise in a public trial and legitimately based on valid and sufficient
evidence. An individual criminally held responsible for a crime, must be held responsible
beyond reasonable doubt. Such criteria and parameters have led to the enhancement of this
right as the key principle of the criminal process of any criminal system, as well as the basis
that authorises the criminal process. This last point is important since the TC also indicated
the validity of this right outside the procedural sphere.'® The European Court of Human Rights
itself has made this position clear, by sanctioning Spain for the infringement of the right to
the presumption of innocence in the case of Lizaso Azconobieta.?° In Spain, Mr. Azconobieta,
was introduced by a public authority (the Civil Governor of GuipUzcoa) as part of the
command of ETA (Euskadi Ta Askatasuna, which was an armed leftist Basque nationalist and
separatist organization in the Basque Country) and held responsible for three murders, when
the tribunal had not yet issued judgment, and was subsequently declared innocent.?! The
European Court of Human Rights (hereinafter TEDH) declared that a violation of the
presumption of innocence can emanate, not only from a Judge or tribunal, but also from other
agents of the state and public figures. Therefore, the TC saw the need to clarify its initial
position in which it recognized the “extra-procedural” effects of the presumption of
innocence. The TC considered that the presumption of innocence has an extra-procedural
dimension as the latter does not constitute an autonomous fundamental right in relation to
other rights recognised in articles 10 and 18.1 of the CE. Therefore, its protection (proteccion
de amparo) is only possible if, when invoked this is made through those rules contained in
the CE. For the issue of a conviction, the general rule demands, that there is certainty of the
responsibility of the accused, therefore, if doubt exists, the decision must be made in favour

of his innocence (in dubio pro reo). Therefore, the doctrine considers, time and again, that
the rights to the presumption of innocence and in dubio pro reo will be understood to be
violated, when in the assessment of the evidence carried out by the Court, it is noted that this

18 Constitutional Tribunal STC 83/2002, 22 April, LB. 4 (RTC 2002, 83)

19 Constitutional Tribunal STC 166/1995, 20 November LB. 3; and 283/1994, 24 October LB. 2.

20 Sentence of European Court of Human Rights Lizaso Azconobieta vs. Espafia (para. 38), 28 June 2011.

21 For the ECHR, the indictment made in front of the Media was not intended to specify the cause of the arrest
of Lizaso Azconobieta, but to establish a direct imputation of his belonging to the Kirruli command and thus link
him to the commission of three murders. STEDH, case: Lizaso Azconobieta v. Spain (para. 38), 28 June 2011.
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was influenced by the journalistic Media.?? It is also acknowledged that is difficult to conceive
that the Judge reaches a decision or considers a fact proven, based on elements provided by
the press. However, we could find ourselves at a point where during the period of free
assessment of the evidence, come into play statements of the witnesses or of the accused,
which have occurred outside the procedure, i.e. in the Media, or that expert witness
testimony on matters being dealt with within the proceedings are taken into account, or that
documents that are not found in the case are considered.?3

c) Publication of the criminal proceedings

Article 120 of the CE,?* establishes the General Principle for the publication of Judicial Acts,
with the exceptions contemplated in the Procedural Laws. This article also establishes that
the procedure will be predominantly verbal, in particular in relation to offences of a criminal
nature, and the sentence is read out in Public. This Principle is inexorably joined to the
fundamental Right acknowledged in article 24 of the Constitution.?®> This article grants
protection to all citizens from the Judges, Courts and also grants the establishment for a Public
Procedure to be carried out without undue delays and with every guarantees, i.e. eventual
restrictions to the right of information in the event of the Media interfering in the regular
course of the proceedings. However, in Spain the principle of publication is restricted very
occasionally.?®

Case Law considers the publication of judicial actions can be based on two dimensions. The
first arises from the fundamental right to a Public Procedure, and the second is derived from
the institutional need to ensure transparency within the Administration of Justice.?” In Spain,
the Constitutional right of publication is considered by some as “the soul of justice”,?® not
only because it ensures the veracity of testimony through public control, but because it
favours the integrity and honesty of Judges as they act as an impediment to any abuse of
power.

22 prat Westerlindh, Carlos, Relations between the Judiciary and the Media. The parallel trials, Valencia, Tirant lo
Blanch, 2013, p.230 (Original Title - Prat Westerlindh, Carlos, Relaciones entre el Poder Judicial y los medios de
comunicacion. Los juicios paralelos, Valencia, Tirant lo Blanch, 2013, p.230)

23 Camarena Aliaga, Gerson Wilfredo. "Media and the Judiciary. Procedural and criminal treatment of parallel
trials.", Doctoral thesis by the Autonomous University of Madrid (2017), p. 197 (Original Title - Camarena Aliaga,
Gerson Wilfredo. "Medios de comunicacion y Poder Judicial. Tratamiento procesal y penal frente a los juicios
paralelos.”, Tesis doctoral por la Universidad Auténoma de Madrid (2017), p. 197)

24 Spanish Constitution 1978. Articulo 120 (1), (2) y (3)

25 Spanish Constitution 1978, articulo 24 (1) y (2)

26 Juan Carlos Montalvo Abiol ( supra note 1). 105

27 |bid. 106

2 |bid.
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In Spain the principle of publicity should not be considered general and unlimited, but is
subject to some exceptions as long as they are contemplated in procedural laws and are
properly justified. These exceptions exist in order to guarantee the effective protection of the
Courts or Tribunals, which has been infringed, due to the filtration to the public opinion of
certain information which could damage the rights of suspects and the accused in criminal
procedures and endanger the regular course of the case. In any event, the exceptions to the
principle of publicity must be expressly authorised by a Law and justified by the protection of
any other right. The Sub Judice Rule as such constitutes the most generic exception to the
principle of publicity.

Publicity is considered a necessary guarantee when public interest is being discussed. The Sub
Judice Rule on the other hand is considered as a safeguard for a certain set of records and any
future evidence and helps to avoid adverse social effects such as slander or ‘parallel
judgements’ in relation to suspects or the accused. It is at this point that the right to
information could occasionally be restricted. This disposition is in line with article 24 of the
Constitution which guarantees the protection of every citizen and enables guarantees to be
putin place, among them the restriction to the right of information in the event of the regular
course of the procedure being affected.

As such, the principle of the publicity of criminal cases must respect the restrictions imposed
by the Constitution, among others, due protection of the Law. In this way, the principle of
publicity is restricted to the Courts being obliged to respecting the confidentiality of certain
information, protection of investigation and National Security or the interest shown that
certain individuals testify in certain criminal procedures.

3) Media coverage of criminal proceedings

a) Access to the Media in criminal proceedings

The case file is the judicial enquiry which contains all the relevant data and information
obtained during the course of an enquiry into an offense committed. Usually, each
offence/crime that occurs gives way to the case file, and the latter is almost certainly Sub
Judice ("under a Judge", means that a particular case or matter is under trial or being
considered by a Judge or Court) as imposed by the Spanish Criminal Procedure Law (Ley de
Enjuiciamiento Criminal hereinafter LECrim). Only the interested parties have access to the
Sub Judice. Those parties are the prosecutor, defence lawyers, the lawyers who exercise the

This document was funded by the European Union’s Justice Programme (2014-2020)
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so-called ‘private prosecution’ or the ‘people’s prosecution’ (acusacién particular),? as well
as the Court representatives, who work for each of the latter. The press or the Media,
therefore, does not have authorized, direct and free access to the Sub Judice or sumario.
However, we also find that the parties who may have direct and free access to the case file,
may convey this information to the Media, but we will examine how this is possible.

With the 2002 LECrim reform, summary trials in Spain unfolded due to the 'police phase’,
which in turn, was established when the Judicial Police assumed the sole role of investigating
the offence. During this 'police phase', the Judicial Police assumes the exclusive role of
investigating the crime. Therefore, in its article 284 of the LECrim, it is prescribed that 'when
the officials of the judicial police have knowledge of a crime (...), they will inform the judicial
authority or the representative of the Public Prosecutor's Office'. In accordance with the
LECrim, the Judicial Police may intervene prior to the judicial investigation and in accordance
with article 457 of the 'Organic Law' (Ley Organica) of the CGPJ, it deems that the function of
the Judicial Police includes assisting the different Courts, tribunals and the Public Prosecutor's
Office. It also adds that this function will be the responsibility of all members of the State
Security Forces (Fuerzas y Cuerpos de Seguridad del Estado). Therefore, the role of the Judicial
Police may be under the orders of the Court or the Public Ministry (Ministerio Publico). At this
initial stage of the investigation, instruction or preliminary investigation, these authorities are
able to report on the events that occurred, given that they have access to the same scenarios
that allow them to collect information in parallel with police activity. This is subject, as has
been discussed and will be discussed in this report, to the normal exercise of the rights to
freedom to report and express events of public interest. However, with the appearance of
the Judicial Police and the carrying out of the preliminary investigations, the Media must
refrain from seeking further information regarding the events that surround an offence, and
provide careful information, whilst the rule of secrecy of the instruction or the preliminary
investigation continues. All this, as we said, with the aim to guarantee the success of the
investigation and the protection of the independence of the authorities that are dealing with
the matter.

At the European level, the European Directive 2012/13/EU, of 22 of May 2012, ruled on the
right to information on criminal proceedings. This Directive was approved under what is
known as the “Stockholm Program (2010)” which aims to promote an open Europe that serves
and protects its citizens and one of its pillars is “that the rights of suspects and accused are
protected during criminal proceedings”. There are two European directives that have had an

2% |n Spain, the ‘private accusation’ or the ‘popular accusation’ is a criminal procedural figure that grants the
power to be a plaintiff or accuser in a trial to any person who invokes and responds to the violation of the law
by the accused. Also, the ‘private accusation’ party does not need to justify its procedural interest in having
suffered a particular damage, caused by the suspect or accused. This figure is recognized by the Spanish
Constitution in its article 125.
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impact on the Spanish criminal proceedings. On the one hand, Directive 2010/64/EU of the
European Parliament and of the Council of 20 October 2010 on the right to interpretation and
translation in criminal proceedings, and Directive 2012/13/EU, of 22 May 2012, regarding the
right to information in criminal proceedings.3® These influences are reflected on the content
of article 505.3 of the LECrim, that demands to carry out an interpretation in accordance with
Directive 2012/13/EU 22 of May 2012.

The regulatory framework that establishes the rules of oral proceedings in relation to
publication is defined by arts. 680, 681, 682 of the LECrim. Under these articles, during the
hearing of the evidence, which is the main phase of the criminal process, the evidence is
practiced and evaluated in the presence of the Judge or tribunal in charge of issuing the
outcome or sentence. At this stage, a set of procedural acts and preparatory acts take place
while the hearing develops and culminates when the President of the bench declares the trial
concluded for the issue of judgment. We need to bear in mind that these procedural acts are
open to the public and it is then that the ‘parallel judgments’ or 'Media trials' can exert
pressure. Article 680 of the LECrim establishes a general rule that oral proceedings must take
place publicly.

As we have studied, the doctrine and jurisprudence establish that publicity in Spain
constitutes a right of every citizen to participate passively in the affairs of the state and, thus,
the Courts must guarantee sufficient and adequate means for the trial sessions to take place
publicly. In this case, it is imperative for the public and Media press to have access to the
Courtroom. In Spain, advertising and providing information to the Media allow the parties to
make themselves heard before Judges, Courts and the whole community. This same
community holds has the prerogative to have knowledge of judicial matters that are of public
interest by virtue of the right to receive information.

Therefore, publicity or the information collected by the mass Media allows guaranteeing
various procedural institutions. In the first place, it reinforces the community's confidence in
the Administration of Justice because there is no great interest in keeping secret the way in
which the judicial function is exercised. Secondly, it makes visible the independence and
impartiality of the Judge or Tribunal, as well as respect for the rights of the accused or suspect,
such as the presumption of innocence, the right to a defence, etc. And thirdly, it fulfils the
social and educational function of the public opinion to be informed at all times and learn
about the structure and operation of the legal process, as well as the role played by each

30 And later, EU Directive 2016/343 of the European Parliament and of the Council, of 9 March, 2016, was
adopted, which reinforces certain aspects of the presumption of innocence and the right to be present in the
criminal process.
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within the procedure and their duties and rights, acknowledged by the Constitution in order
for them to participate in the process.3!

b) Preventive measures
i) Temporary imprisonment

In Spain, temporary imprisonment or provisional detention is a precautionary measure by
virtue of which the judicial authority, at the request of one or more of the parties of the
accusation, agrees to deprive a person of liberty, by means of a reasoned resolution and in
response to their participation in a criminal offence.3? The constitutional doctrine
understands that preventive custody may only be decreed when the facts or events in a case
present indications of a criminal offence punishable by a penalty greater than two years in
prison, or in the event that the accused already had a criminal record.3? Secondly, among
other things, it is necessary that the Judge appreciates motivation or motive by the individual
against whom the arrest warrant is to be issued, to hold him/her criminally responsible for
the crime and decree temporary imprisonment.34 This measure is exceptional in nature and
can only be adopted when it is objectively necessary.

ii) SubJudiceRule, Order prohibiting the publication of the proceedings

In Spain, the Sub Judice Rule (secreto judicial de sumario) consists of the need to preserve the
secrecy of the proceedings so as not to jeopardize the course of the investigation. In this way,
the judicial authorities can carry out secret investigations against defendants (that are not
linked to procedures related to national security). The declaration of the secrecy of the Sub
Judice Rule "must comply with the principles of necessity, proportionality and
exceptionality"3> and it does not constitute a measure in itself of restriction of the right to
public proceedings. It is understood that only the moment in which the parties may have
knowledge of the matter is postponed, thus impeding any intervention in the investigation.
Therefore, the parties in a case are prevented temporarily from intervening in the
proceedings carried out during the Sub Judice Rule.

31 Camarena Aliaga, Wilfredo. "Media and the Judiciary.”p.46

32 Royal Decree of September 14, 1882. Criminal Procedure Law. LEG\1882\16 Law of Criminal Procedure, article
503.2.

33 Ibis

34 Article 173.2 of the CP

35 Supreme Court (Criminal Chamber, Section 1) Sentence no. 646/2019 of December 20. RJ 2019 \ 5425
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In Spain, in all criminal judicial proceedings, a preparatory phase, which consists of the
accumulation of data and evidence, coexists with another trial phase that comprises each
party's presentation of arguments that have been developed during the previous phase. The
basic functions of the Sub Judice Rule, focus on the necessary preparation for the trial phase
and try to put in order conditions to be exercised later (Article 299 of the LECrim).3® Article
301 of the LECrim refers to the quality of secrecy that the Sub Judice files and proceedings
have until the oral trial phase. The TC has interpreted this provision indicating that it is an
exception to the institutional guarantee of publicity of judicial proceedings in Spain. This
Tribunal admits that there may be a Sub Judice Rule protected by secrecy limiting the
constitutional rights of publicity and freedom of information.3” Likewise, article 302 of the
LECrim allows an extension of the secrecy of judicial proceedings, taking into account the
possible public nature of the criminal offence. In this case, taking into account the special
nature of the crime, the judicial authority may declare secret, totally or partially, the Sub
Judice proceedings and files even for the parties directly affected or involved in the case,
although, always with important limitations regarding the application of the same.

The Sub Judice secrecy constitutes the exception to the principle of advertising/publicity
(which will be studied in a section below). As a general rule, the fact that these proceedings,
information of the case and files are protected by secrecy, can only be justified as a necessity
for the investigation of criminal acts and is strictly specified in both summary and solemn
matters. Although it is not expressly established in the Spanish Constitution, the Sub Judice
Rule is considered an exception to the principle of publicity recognized in its article 120.1. This
figure represents an unapproachable limit to freedom of information, thus preventing the
formation of external social effects that may negatively influence Judges and tribunals in the
exercise of their jurisdictional function.

(1) Breach of the Sub-Judice Rule

The TC in its resolutions 13/198538 and 54/2004%° consider legitimate the publication of
information (linked to the facts investigated in a summary), which have been obtained by
lawful means (that is, without having had access to the same procedural actions and
investigations as the parties concerned), so that whoever spreads this type of information, is
not liable for any sanction or penalty, unless it is proven that said publications affect the rights
of the suspects or accused (contained in article 20 of the EC).

36 LECrim promulgated by Decree September 14, 1882

37 Constitutional Tribunal STC 15/1985, 31 January (LB. 3), STC 30/1982, 1 June (LB. 4)
38 Constitutional Tribunal STC 13/1985, 31 January 1985

39 Constitutional Tribunal STC 54/2004, 15 April 2004
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However, as we have pointed out previously, articles 301 and 302 of the LECrim, seem not to
guarantee, or to be in contradiction, with the protection of the Sub Judice secrecy. In fact, it
is for this reason that many Media communications publish data and information that in
reality could not have come to their knowledge if not by breaking the Sub Judice Rules.

It is at this point where the Media allege 'professional confidentiality' in order to avoid
revealing the source of their information. This 'carte blanche' by the criminal and procedural
texts must be adequately contained, without it implying complete restriction of the rights to
freedom of information and expression.

Spanish legislation provides for certain means intended to protect these legal goods against
any attack on suspects or accused (among which we can mention ‘parallel judgments’).*° For
the purposes of this report we will only examine those offences considered to be in breach of
the Sub Judice Rule which occur by filtration of the information of the procedural actions, in
particular those of the investigation. The legislation of these criminal offenses is intended to
protect the 'proper functioning of the Administration of Justice'.

For the existence of a criminal sanction in response to the effects caused by the ‘parallel
judgments’, it has to be shown and proven that the behaviours of those who cause them to
appear are typical of those who - that is, journalists, reporters, the Media - are punishable.*!
As we have explained in previous sections, one of the measures taken to prevent the
appearance of these ‘parallel judgments’ in the investigation stage is the Sub Judice Rule of
secrecy. Therefore, the ‘parallel judgments’ that arise during the process of investigation
quite necessarily are in breach of this rule. The breach of the Sub Judice Rule is contemplated
in articles 417 and 466 of the CP rule on the violation of the Sub Judice Rules.*?

c) The so-called parallel judgments’in Spain

In general terms, freedom of information could have a negative or positive effect in the course
of a criminal procedure. A ‘parallel judgement’ could be defined as information which has
appeared in the Media about a criminal procedure, thus generating public opinion on the
behaviour, evidence, and indications found.*® All this is the result of the combination of

40 prat. Carlos, Relations between the judiciary and the Media, p. 426
41 H

Ibid
42 The breach of the Sub Judice Rule is regulated under article 417 of the CP and it states that the authority or
public official who reveals secrets or information of which he has knowledge and should not be disclosed, by
reason of his office or position, shall be punished. And article 466 "reveal procedural actions declared secret by
judicial authority" is analyzed with the criteria found in article 417 of the CP.
43 Juan Carlos Montalvo Abiol supra note 1. 105.
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several factors which arise from the Rule of Law, the principle of judicial publicity and freedom
of information.

However, this possibility which the public opinion has, may be the object of certain flawed
and unusual situations, which is the case in ‘parallel judgements’. This constitutes one of the
most important public effects caused by any criminal procedure or even a civil matter of
public interest, and the Sub Judice Rule always aims to avoid this.

A parallel judgement consists of a collection of information and news accompanied by a more
or less explicit valued opinion on a matter and is spread throughout the Media for a certain
period of time, irrespective of the judicial procedural phase of the case.

In Spain, the publicising of the procedure and justice go hand in hand. As we have discussed
previously on the principle of publicity, this allows for the development of public opinion,
which in any other situation would be silenced in the face of Judges’ abuse. Eduardo Espin
Templado defines ‘parallel judgements’ as “a collection of different information which has
appeared in the Media for some time on a Sub Judice case through which a valued opinion is
formed, on the lawful and ethical regularity of the behaviour of those people implicated in
the facts being subjected to a judicial investigation”.%*

Article 20.1.d of the CE refers to the right to information, however, many criminal cases end
up gaining huge public notoriety, enjoying special attention by the Media. In some cases,
‘varallel judgements’ become preliminary trials which can influence the will and opinion of
Judges, and in particular, Jurys. In this way, guilt and responsibility are attributed, leaving out
legal technicalities, and at times, the ruling following the trial. These ‘pseudoprocedures’ are
aired in the Media, eliminating all guarantees for the prosecuted, and end with an unwritten
ruling of conviction in the Public. At the same time, if this was not enough, this prejudice can
also have an influence on Judges and witnesses.

The effect of a ‘parallel judgment’ occurs when the journalistic activity moves on from its
function of providing information to the illegal practice of journalism, which it seeks to alter
public sensitivity or perception by manipulating interference, thus creating what is known as
‘the engineering of consensus’ in which the person on the receiving end is prepared to accept
whatever has been decided by the means of communication or mass Media. The direct
consequence of a ‘parallel judgment’ is where these means of communication then attribute
to themselves the roles of defence lawyer, Public Prosecutor or/and Judge.

4 Espin Templado, E. Magazine of the Judicial Power. Special issue XVII: Justice, information and public opinion.
| Meeting Judges-Journalists. (1999), p. 123 (Original Title - Espin Templado, E. Revista del Poder Judicial. NGmero
especial XVII: Justicia, informacidn y opinidn publica. | Encuentro Jueces-Periodistas. (1999), p. 123)
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The main problem with ‘parallel judgements’is that they are protected by the public freedom
of communication as a fundamental right. In this way, we find ourselves on a head-on collision
between the freedom of expression or information, and the rights of the Individual, whereby
both of these legal figures deserve to be protected.

For this reason, the competent judicial body must take the appropriate action as provided in
the LECrim in order to ensure a criminal judicial procedure is carried out with every guarantee.
Amongst these measures are the Sub Judice Rule or a free assessed opinion required in order
to issue or not a remand in custody order, given that there are indications of the existence of
public alarm, as we have assessed previously.

Notwithstanding all the above, it must be stressed that in those cases where the journalistic
investigation has uncovered illegal matters o situations which subsequently end up in Courts,
the Media is fulfilling its constitutional function and these situations are not considered
‘parallel judgments’.

The CE also acknowledges the right to a fair trial, to an impartial Court, to the presumption of
innocence, to the right of one’s honour and the right to one’s own privacy and self-image for
all citizens. However, the CE, at the same time, also acknowledges freedom of expression.
Recent case law, e.g. cases like the Los GAL,* Pinochet,*® 11th of March,*” the ‘Gabriel case’*?
or La Manada,*® generated a lot of information surrounding the facts and the accused, due to
the public nature of the matter, the victims and presuppositions related to the case.

Given the public repercussions, the Media generated parallel judgements, providing
information, editorials and debates without any information to the contrary. In these cases,
public opinion, guided by the Media, reached a verdict leaving out the ruling of the Court,
contrary to that issued by the Judge in each case. This then triggered doubt on justice and

4 Elimination of Euskadi Ta Askatasuna. GAL (an acronym for Grupos Antiterroristas de Liberacidn, "Antiterrorist
Liberation Groups") were death squads established illegally by officials of the Spanish government to fight ETA,
the principal Basque separatist militant group.

4 General Augusto Pinochet was indicted for human rights violations committed in his native Chile
by Spanish magistrate Baltasar Garzén on 10 October 1998. He was arrested in London six days later and held
on house arrest for a year and a half before being released by the British government in March 2000.

47 The case of a terrorist bomb attack that was perpetrated in Madrid, which led to one of the most calamitous
mass injury situations of its kind in Europe during recent decades.

8 The case attracted international Media attention after Gabriel went missing from his grandmother's house in
Nijar, Spain.

% The La Manada rape case began with the gang rape of an 18-year-old woman on 7 July 2016 during the San
Fermin celebrations in Pamplona, Navarre, Spain. The case drew intense public scrutiny as it called into question
the definition of rape under Spanish law.
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impartiality on the rulings issued by Judges.”® In the past, this problem was pointed out by
the CGPJ, which was forced to issue a statement as a result of the situation created around a
matter concerning a notorious abduction attributed to the GAL.>?

In addition to the CGPJ, other institutions such as the Monarchy of Spain made a statement
in 2011 in relation to the case for corruption in the person of Ifiaqui Urdangarin (known for
corruption as Noos case), on ‘parallel judgments’, informing of its wish that the judicial
system should complete its investigation as soon as possible in order to avoid further
deterioration to the image of Iiaqui Urdangarin.>?

A ‘parallel judgement’ can be quite intense. One of the most important consequences is the
breach of the right to honour, to the presumption of innocence and to a defence, as public
opinion can be guided to reach a guilty verdict of an individual, without being offered the
guarantees acknowledged by the Constitution. Another important point could be that the
legal body fails to detach itself from public opinion and is inclined by general expectation
against a fair decision. The Media cannot nor must substitute the work of a judicial body and
must avoid public opinion being contrary to the ruling issued.

4) Disclosure of information and Media coverage of criminal cases in practice

a) Spanish Supreme Court’s rulings

In ‘La Manada case’>3 the TS ruled on the right to a judicial procedure with all guarantees in
place. This Tribunal had to decide if the initial trial was based on evidence practiced during
the course of the trial or, on the contrary, by the collective means of communication, the
mass protests of the public opinion and the statements issued by the Ministry of Justice. The

50 Sidnchez, Santiago Carretero. "The Judge before the parallel trials of the press." Judicial Power 40 (1995): 263-
268. (Original Title - Sanchez, Santiago Carretero. "El Juez ante los juicios paralelos de la prensa." Poder
Judicial 40 (1995): 263-268.)

51 Institutional Declaration of the General Council of the Judicial Power of Spain (CGPJ). CGPJ information
bulletin. Year XV, no. 122. Madrid. March 1995: “The CGPJ wants to express without ambiguity its negative
opinion about the phenomena of ‘parallel judgments’ , which not only can harm legitimate rights, but also
contradict the independence of judicial work and tarnish the social image of Justice (... ) there is a legal vacuum,
which must be filled as soon as possible with norms that create a solid and broad social consensus and in which
the right to honor and the right to a fair trial are protected and the risks of curtailing fundamental rights and
freedoms are avoided”.

52 The House of the King Censors Urdangarin's Little Exemplary Behavior. ‘The Duke of Palma will stop
participating in Official Acts of the Crown’ by Pilar Santos / Madrid, by newspaper El Periddico, 12/12/2011.

53 Supreme Court La Manada Case. STC 344/2019 4 July RJ 2019\3382
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TS ruled that the “impartiality of the Court had not been affected.”>* In this case, the accused
alleged that during the course of the procedure the right to the presumption of innocence
had been infringed given the existence of a ‘parallel judgment’ due to the Media impact of
the facts being judged in such a way “that the truth of the story has been substituted by that
published by the Media and public opinion”.>> The ruling of the TS continues to state that
there are two situations in which ‘parallel judgments’ can infringe the right to the
presumption of innocence. Firstly, and prior to the ruling, when public opinion is convinced
of the guilt or the innocence of the accused, and secondly, during the judicial procedure with
the risk that the Judge or the jury is influenced by the Media. In the first case, the TS is of the
opinion that we find ourselves in a dimension outside the debate, and in the second, we refer
to the independence of the Judiciary.

At the same time the Supreme Court refers to the EU Directive 2016/343,°° which underlines
as its main aim the reinforcement of certain guarantees within the criminal procedure such
as the presumption of innocence. Article 3 sets out that “Member States shall ensure that
suspects and accused persons are presumed innocent until proved guilty according to law”.
However, the Directive also points out that the obligation of not referring to the suspects or
the accused as guilty should not be an impediment for public authorities to divulge
information on the criminal procedure whenever strictly necessary, or in the interest of the
public. In any event, the TS once again reiterates that the manner in which information is
divulged should not create the impression that a person is guilty before such guilt has finally
been proven.>’

Recommendation 13 (2003)°® of the Committee of Ministers to member states on the
provision of information through the Media in relation to criminal proceedings, contemplates
the possibility that a ‘parallel judgment’ affects impartiality and in the context of criminal
proceedings, particularly those involving juries or lay Judges, judicial authorities and police
services should abstain from publicly providing information which bears a risk of substantial
prejudice to the fairness of the proceedings. In its principle 9, it states that ‘without prejudice
to the availability of other remedies, everyone who has been the subject of incorrect or
defamatory Media reports in the context of criminal proceedings should have a right of
correction or reply, as the case may be, against the Media concerned. A right of correction
should also be available with respect to press releases containing incorrect information which
have been issued by judicial authorities or police services’'.

54 Ibid

55 Ibid, LB. 2.

56 EU Directive 2016/343 .

57 Supreme Court La Manada case. STC 344/2019 LB. 2.

58 Recommendation Rec (2003) 13 of the Committee of Ministers to member states on the provision of
information through the Media in relation to criminal proceedings. (Adopted by the Committee of Ministers on
10 July 2003 at the 848th meeting of the Ministers' Deputies)
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The TS, also in another case,”® indicated that “very little remains of the principle of publicity
as a constitutional guarantee in the face of any attempt to arbitrate. The publicity of the
procedure as a historic victory of liberal constitutionalism has given way to the publication of
the judicial procedure.” It also added in its ruling that until rules are put in place, which
conform the principle of publicity of the judicial procedure to the doctrinal jurisprudence of
the TS and TC, there can be no other option than to examine in each case, if the original trial
is based on proven evidence, or if on the contrary, it has been based on the information
provided by the Media.®®

In another case the TS issued a judgement in the STS 1394/2009, stating therein that in every
criminal procedure it was undeniable that the public opinion should show an interest in
suspects or the accused, which also generates interest by the Media. This legitimacy, of which
is under no doubt, is reinforced by article 20 of the CE which grants the right to freedom of
information. In this case, the TS indicates that the accused or the suspects are right when they
react against the treatment faced by the Media, whereby a guilty verdict has been returned
on the basis of information obtained by filtration, which can even violate the secrecy of the
judicial procedure. The guarantee offered by the principle of publicity gives way to the
principle of publication where everything is broadcast and, in some cases, worsens the
damage caused by the crime.®!

The TS in its Ruling 4/2018, of the 16™ of January (RJ 2018, 30) 2 asserts that “we insisted , as
we do now, what is mainly decisive is... if the ruling of the original trial was based on evidence
given during the course of the trial, or if, on the contrary by the collective idea made in
anticipation and provoked by the Media”.

In ‘La Manada case’, the TS dismissed the Appeal in the face of the rulings issued by the
Central Criminal Court (Audiencia Nacional) or the Superior Court of Justice (Tribunal Superior
de Justicia). In the Appeal, the appellants alleged that the decisions issued by the Judges could
have been reached in view of the publication of the Media and the “parallel judgments”. The
TS, in other rulings declared that “it is unlikely that the comments made by the Minister of
Justice and other politicians have affected the independence of the Court”, and also adds that
“the violation of the rights of the prosecuted would have occurred if procedural guarantees
had been breached or if the evidence had been insufficient” - Ruling 189/1998 of the 28t of
September (RTC 1998. 189)-. In this case, the TS was in no doubt that the procedure was
carried out with all the guarantees in place, thanks to the statements made by the complainer
and sustained by coherent testimony and videos. The procedure was also partly assessed,

59 Supreme Court Sentence 587/2014 18 July. RJ 2014\4097

60 1bid

61 Marbella Case STC 1394/2009 25 January. RJ 2010\1459, LB. 14.
52 Supreme Court STC 14/2018 16 January. RJ 2018\30
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with medical and psychological reports and the weighing up of the facts as a result of the
criminal action, with no grounds to prove existence of any political conspiracy or manipulation
of the Media. The TS reached the conclusion that the result of the conviction under appeal is
based on “the pertinent evidence, validly obtained and discussed, and deemed sufficient to

render ineffectual the presumption of innocence”.%3

b) Spanish Constitutional Court rulings

The TC has returned verdicts on the possible consequences of ‘parallel judgments’ within the
development of the judicial criminal procedure. The Courts acknowledge that the ‘parallel
judgment’ meant, as its name indicates, a contemporary and parallel procedure which is being
heard through the ordinary and predetermined channels by the Administration of Justice.
The Courts may only return verdicts on ‘parallel judgments’ if these had any real bearing on
the official proceedings, and which in some way could influence the impartiality of the
deciding body.?* The TC acknowledges that the System of Law offers defence mechanisms by
referring to the protection granted by some types of malicious accusations, defamatory
remarks or interference in personal or family privacy, but warns that these are complicated
situations. It is therefore a complicated task to face up to this type of public phenomenon,
because part of the information which can be published on the life of a suspect or prosecuted
individual in a criminal procedure tends to become of public interest. Moreover, when the
crime is of a particular nature by the manner in which it was committed or against whom or
what has been attacked.

The TC has defended the existence of ‘parallel judgments’ ®° by indicating that “given that the
values such as the authority or impartiality of the Judiciary stand on the limit of freedom of
expression, the latter should be construed in a limited manner” .6 In the Ruling 171/1990 the
TC was of the opinion that the Media went beyond the right to information, because in this
case (an aviation accident), ¢’ at the investigation phase, the Media tried to return a verdict
and that meant carrying out a ‘parallel judgment’ on the cause of the accident.®® The TC left
it up to the European Convention on Human Rights® which foresees the possibility of setting
up limits to the right to information in order to guarantee the authority and the impartiality
of the Judiciary, only when this is required by pressing public necessity. The TC was of the
opinion that limiting freedom is not justified in the interests of the protection of the Court.

63 Supreme Court La Manada case.STC 344/2019 4 July. RJ 2019\3382. LB. 1

64 Examples such as child pornography, drug trafficking, large-scale socioeconomic, etc.

65 Constitutional Court STC 171/1990, 12 November. RTC 1990\171

66 Appeal against judgment of 3-7-1988 of the first chamber of the Supreme Court.

57 As a result of the information published by the newspaper "El Pais" on this catastrophe on 20 February and
14th and 17th of March 1985.

68 Constitutional Court STC 171/1990 12 November RTC 1990\171, LB. 9

59 Article 10.2 European Convention of Human Rights
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This is based on case law from the European Court of Human Rights (cases of Handyside v
United Kingdom, Ruling of the 7™ of December 1976; the Sunday Times 26% of April 1979,
Lingens v Austria of the 8t of July 1986). The TC concluded that in this case, what should be
applied is the statement of the European Court of Human Rights that even if certain
individuals could have been inclined to form an opinion on the problem of negligence, this
would have had no adverse consequences for the authority of the Judiciary. As such the TC
states that ‘parallel judgments’ are considered legitimate in that the Courts do not act with
gaps in the procedure, and whatever occurs within the Courtroom can be of interest to the
public. It also indicates that publicity is not only a basic principle in the System of Law but also
a basic right.

The TC has also returned verdicts on the limits of the right to freely provide information and
the publication of the procedures and judgments, ° which try to balance the difficult
relationship between the right to information and the principle of publicity. The TC indicates
that no one doubts that the public hearings are an important source of information, being
one of the main reasons which, by virtue of the contents of the rights referred to in article
20.1.d of the CE, acknowledges the right to access, not only by professionals of the press but
also to the Media and television. However, in these same rulings the TC assumes that there
is a potential risk that using the means of the Media and visual broadcast, could affect other
basic rights and constitutional protections with more intensity than the written report.
Therefore, in some circumstances, the impression of reality associated to a visual image could
favour the development of ‘parallel judgments’ in the face of what the Constitution affords
as “a certain degree of protection”, in that they can interfere in the due course of the
procedure.”?

c) Amendments to the legislation in 2015

The procedural reform took place with the introduction of the ‘Organic Law’ (Ley Orgdnica)
13/2015,72 whose aim, among others, was to adapt the language of the LECrim to modern
times and to differentiate the terminology between ‘suspect being investigated in relation to
a particular offence, case or proceedings without being formally charged’ (imputado),
investigated (investigado), prosecuted (procesado), accused (acusado)and those forming part
of the enquiry in the case (encausado). The aim of this reform was mainly to eliminate certain
expressions used indiscriminately in Law, such as imputado, whereby it hints that the
individual over whom there exists mere suspicion, is under investigation, although there are
no indications that would cause him to be attributed judicially and formally the commission

70 56 (RTC 2004, 56) y 57 (RTC 2004, 57), 19 April 2004 and 159/2005, 20 June (RTC 2005, 159)

71 SSTC 56 y 57/2004, 19 April LB. 4

72 Organic Law 13/2015, of October 5, modifying the Criminal Procedure Law for the strengthening of procedural
guarantees and the regulation of technological research measures.

**** 21

This document was funded by the European Union’s Justice Programme (2014-2020)
The content of this document represents the views of the authors only and is their sole responsibility. The European
Commission does not accept any responsibility for use that may be made of the information it contains.



‘ARISA SO B e CRIMINA

5 = CONSTITUTIONAL
CENTER FOR
' arisa-project.eu e SYoDy oF Law Gentropara e estucioy

DEMOCRACY ANTIGON3 ~ Prevencion de la delincuencia

of a punishable offence.”® This reform meant that the reference to ‘imputado’ was changed
to that of ‘investigated’ or ‘forming part of the enquiry’.

Under the doctrine of criminal procedure and the terminology used by the Media, the term
‘imputado’ was considered synonymous to that of “guilty as charged, suspect, investigated
etc”. In general terms, in every criminal procedure there are three phases: the initial phase
or investigation phase; the interMediate phase (or the preparation of the hearing); as well as
the hearing itself. In Spain, in order to equip the full effect of the Law, beyond mere
recognition, it is important to ensure that three conditions take effect: that suspects and the
accused understand the contents of the procedure; that they are fully aware of the crime
attributed to them; and they are entitled to legal assistance.”® As such article 118 of the
LECrim includes in its right of defence, new terminology adopted by the Law Reform 13/2015,
which attributes the arrest of an individual, that would result in the individual being called to
the judicial procedure as the ‘suspect, investigated, under enquiry or prosecuted’. The real
consequence in earning the assessment of suspect, investigated, under enquiry or
prosecuted, is that at this precise moment, the right to a defence takes place and the
individual in question is informed of the facts in which he is involved.

With the Law Reform of 2015 the other issues to be taken into account is the difference
between ‘reserved’ and ‘secret’. Today, the currents of opinion state that due to these
differences, the restrictions to the publicity for third parties, who do not form part in the
judicial procedure, cannot be considered ‘secret’. Judicial proceedings cannot be ‘secret’, as
parties to the case must be made aware of the facts, in order to prepare an adequate
defence.” In this way, and in the face of third parties not forming part of the procedure
(including the Media), the investigation is said to be ‘reserved’ and not ‘secret’.
Notwithstanding this, the investigation may be considered ‘secret’, if special circumstances
are taken into account, and if any part of the investigation admits the possibility of restricting
publication for those individuals forming part of the procedure.

In accordance with articles 301 and 302 of the reformed LECrim, the phase of the investigation
will be considered ‘reserved’ for any third party not forming part of the procedure. Certain
preliminary investigations will be considered ‘secret’ on fulfilment of the following: a) that

73 Organic Law 13/2015, of October 5, preamble V

74 Measures provided for by three European Directives of great importance in the matter, Directive 2010/64/EU
of the European Parliament and of the Council, of 20 October 2010, on the right to interpretation and translation
in criminal proceedings, Directive 2012/13/EU of the European Parliament and of the Council, of 22 May 2012,
on the right to information in criminal proceedings and Directive 2013/48/EU of the European Parliament and
of the Council, of 22 October 2013, on the right to legal assistance in criminal proceedings and in proceedings
related to the European arrest warrant, on the right to have a third party informed at the time of deprivation of
liberty and to communicate with a third party and with consular authorities.

7> Camarena Aliaga, Wilfredo. "Media and the Judiciary.” P.90
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the criminal offence must be made public; b) that the purpose is to avoid any risk to the life,
freedom and physical integrity of a third party, or that this could compromise the outcome of
the investigation; and c) the Sub Judice Rule cannot last any more than a month, and must, in
any case, be lifted at least ten days before the investigation of the case has been concluded.
The TC has indicated that declaring the investigation ‘secret’, basically consists of a provisional
suspension of the latter. 7®

As such, the ‘parallel judgments’ constitute an issue for the phase of the investigation, as
these could have a repercussion on the decisions of the Judge who investigates the matter
and on the other parties to the procedure. In this way, the ‘reserve’ of the investigation is a
guarantee in the face of ‘parallel judgments’, because they avoid repercussion by the Media
on acts or individuals who form part of the investigation and respects the independence of
the Judge carrying out the investigation.

5) Conclusion: gaps and challenges

In Spain, one of the most important measures in the criminal justice process is to guarantee
respect to ‘reserve’ procedures and the Sub Judice Law. Even more when the publication and
information put out to the public opinion by the Media belongs to the judicial investigation,
which in most cases is incomplete.

The publication of partial information is inappropriate and there is a risk of having the public
opinion being wrongly informed as results in assessed opinions on the accused and on
suspects, is limited. This way, the forming of free public opinion and political pluralism is not
guaranteed which, at the end of the day, is the basis for the right to freedom of expression
and information. This as such, should have some repercussions within the sphere of Spanish
criminality. Nowadays, in Spain, it still has to be examined how Criminal Law may take on the
filtration of the investigation being carried out to the Media, which in most cases is reserved
and in special circumstances secret.

It is true that information and opinion on facts of a high impact case and on judicial matters
are quite necessary as both the right to freedom of expression and publication of the
procedure are rights which enjoy special protection under the CE.

Also, in order to guarantee a fair trial and democratic procedure, it is fundamental that the
public opinion is informed on: the spread of evidence carried out by the press; information
on criminal facts; the details on the development of the judicial procedure; and the
assessment on the probability that the prosecuted are declared either guilty or innocent.

76 Constitutional Court, STC 127/2011, 18 July 2011. LB. 3
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The expression of ‘parallel judgments’ is published negatively. As we have previously
examined, the journalistic work and judicial procedures have different aims and objectives,
and therefore it is not uncommon that they differentiate in an unlimited range of purposes.
It is not for the Courts to satisfy the right to information nor for the Media to assess the legal
responsibility of an individual.

This report has also indicated how the Supreme Court and the Constitutional Court refer to
‘varallel judgments’ and have both developed doctrine and jurisprudence in this respect.
These Courts have indicated the capacity that the Media has in order to affect the impartiality
of the Courts. When information by the mass Media reaches such a level as to influence the
criminal procedure, the right to a fair trial with all the guarantees is breached, and there is
paramount need to prove that the Media has filtrated information that has had an influence
on the impartiality of the Court.

However, there are no clear or final answers on how to solve this problematic, given the
importance of rights, duties and obligations already examined. Today, in Spain, a series of
measures and rules are being raised which range from: modernising the criminal judicial
proceedings; setting out exceptions to publication; raise awareness through educational
campaigns; and enhance the use of greater ethical and professional standards by the Media
on transmitting information to the public opinion.
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Spain Juan Carlos Montalvo Abiol, ‘Los Juicios | Pre-trial
Paralelos En El Proceso Penal: ;Anomalia | publicity,
Democratica o Mal Necesario?’ ISSN 1698- | ‘parallel
7950 Universitas. Revista de Filosofia, | judgments’,
Derecho y Politica, niumero 16, 2012. Freedom of
information,
Accused and
Suspects.

The constitutional right to freedom of
information can lead to excesses that
negatively influence an ongoing criminal
proceedings. A parallel judgment is that set
of reports in the Media about an issue to be
addressed by the Court, generating a social
assessment

Spain Enric Saperas, Comunicacion mediatica y | Media
sociedad: manual de teorias de Ia | coverage,
comunicacion, Madrid, OMM, 2012 accused and
suspects,
criminal trials

This book takes the reader by the hand to
take together a serene academic journey
through the extensive field of Media
research, from its origins as a scientific
discipline to current trends, framed in the
technological development that defines a
complex, globalized Media society.

Spain “Procesos judiciales y andlisis mediatico” | Judicial
25/02/2019 | por Cecubo, | procedure,
https://www.cecubogroup.com/blog/procesos- | Media
judiciales-y-analisis-Mediatico analysis, Sub

Judice Rule

Within a judicial process, especially when we
talk about criminal offenses, the role played
by the Media in said process becomes
increasingly important, especially to the
extent that the information published
influences public opinion and how it can to
affect, among others, the impartiality of the
Judges in charge of the sentence.

Spain Juan Carlos Orenes Ruiz, Los Limites | Judicial
Libertad de informacion y proceso penal. | information,
Navarra, Thomson-Aranzadi, 2008. publicity,
Media
coverage,
freedom of
information

The growing attention that the Media has
been devoting in recent times to judicial
information is significant. Perhaps it is the
characteristic of democratic societies that the
work of Judges becomes news, especially
when citizens show a growing interest in the
performance of one of the three classic
powers of the State: the Judiciary. This work
has its origin in the doctoral thesis of Juan
Carlos Orenes, who addresses many of the
issues that arise around the exercise of
freedom of information. Especially when its
object is focused on the criminal judicial
process and, by extension, on those events
that have criminal relevance.

Spain Carmen Leonor Garcia Pérez, ‘La | Civil and
Responsabilidad Civil de Los Medios de | Criminal
Comunicacion Por Vulneracion Del Derecho | responsibility,

The attack on one’s honour determines the
civil liability of both the individual person who
defiles it or the means of communication
through which it spreads (legal entity).
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Right to
honour

Spain

Carlos Prat Westerlindh, Relaciones entre el
Poder Judicial y los medios de comunicacion.
Los juicios paralelos, Valencia, Tirant lo
Blanch, 2013.

Judiciary,
Social Media,
Judicial News,
reform,
parallel
judgments

The purpose of this doctoral thesis is to
analyze the existing relations between the
Judiciary and the social Media. The issue is
approached from various spheres: 1) From
an institutional point of view, the functions
and annexations of the Courts and the Media
are determined in today's democratic
societies. 2) A newsgroup, judicial news, are
analyzed and related to constitutional rights
such as the right to information, the right to
be submitted to an impartial court and the
right to the presumption of innocence, or the
right to honor among others. 3) The
requirements of the so-called parallel trials
are configured, since it is the most important
point of collision between the Judiciary and
the Media. 4) Various alternatives are
proposed to avoid parallel trials and special
mention is made of the need to reform
summary secrecy and the possibility of
demanding criminal responsibility from the
Media for the formation of parallel judgments
is developed, determining the applicable
criminal types.

Spain

Gerson Wilfredo Camarena Aliaga, "Medios
de comunicacion 'y  Poder Judicial.
Tratamiento procesal y penal frente a los
Juicios paralelos.”, Tesis doctoral por la
Universidad Auténoma de Madrid (2017)

Parallel
judgments,
impartiality,
Judges,
Tribunals,
Accused and
Suspects

Parallel judgments have been considered by
many authors as true executioners of the
correct development of the process (due
process), since they attempt, in the worst
cases, against the impartiality of the judges
and, even, the honor of the participants in the
process, in where the defendant becomes
free owner of severe consequences both as
a procedural subject (in front of the judges)
or as a person (in front of the community). Of
course, the forms of prevention, as well as
sanctions (of various kinds) have been
proposed by different sectors of the doctrine;
However, it seems that these pseudo-
judgments always find ways to appear and
accompany the true judgments in parallel,
this due to their versatility, since they quietly
develop at any stage of the process, in
addition to feeding on inputs that can come
from various sources. All this makes us
understand that we are facing a highly
complex problem.

Spain

Espin Templado, E. Revista del Poder
Judicial. Numero especial XVII: Justicia,
informacién y opinién publica. | Encuentro
Jueces-Periodistas. (1999)

Parallel
judgments

Discusses the concept of parallel
judgements, its risks and its possible
influence on a Judicial body. It discusses the
vulnerability of confidentiality and rights to
honour and own image.
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